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OPINION AND ORDER

The respondents appeal from a decision of the

Administrative Law Judge filed October 9, 2002.  The

Administrative Law Judge entered the following findings of

fact and conclusions of law:

1. The Arkansas Workers’ Compensation Commission
has jurisdiction over this claim.

2. The stipulations agreed to by the parties and
set forth above are hereby accepted as fact.

3. A preponderance of the evidence establishes
that the claimant’s low back problems which
ultimately resulted in his surgery are
causally related to the April 4, 2000
accident.
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4. The medical treatment provided to the
claimant for his low back problems, including
the surgery performed by Dr. Russell on March
6, 2001, were reasonably necessary for
treatment of the claimant’s compensable
injuries.

5. The respondents are liable for medical
treatment provided to the claimant for his
low back complaints.

6. A preponderance of the evidence establishes
that the claimant is entitled to compensation
for a 13% permanent physical impairment.

7. The respondents controverted this claim in
its entirety.

We have carefully conducted a de novo review of the

entire record herein, and it is our opinion that the

Administrative Law Judge’s decision is supported by a

preponderance of the credible evidence, correctly applies

the law, and should be affirmed.  Specifically, we find from

a preponderance of the evidence that the findings of fact

made by the Administrative Law Judge are correct, and they

are, therefore, adopted by the Full Commission.

Thus, we affirm and adopt the decision of the

Administrative Law Judge, including all findings and

conclusions therein, as the decision of the Full Commission

on appeal.
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All accrued benefits shall be paid in a lump sum

without discount and with interest thereon at the lawful

rate from the date of the Administrative Law Judge’s

decision in accordance with Ark. Code Ann. § 11-9-809 (Repl.

2002).

For prevailing on this appeal before the Full

Commission, the claimant’s attorney is hereby awarded an

additional attorney’s fee in the amount of $250.00 in

accordance with Ark. Code Ann. § 11-9-715 (Repl. 2002).

IT IS SO ORDERED.

_________________________________
OLAN W. REEVES, Chairman

Commissioner Turner concurs.

CONCURRING OPINION

I concur with the principal opinion’s award of

benefits for a lower back condition and offer the following

observations concerning the arguments advanced by respondent

and the dissenting Commissioner.

First, and incidentally, respondent repeatedly

refers to claimant’s lumbar surgery as “unauthorized.”  I

simply point out that since respondent has controverted

claimant’s entitlement to any benefits for his lumbar

condition, it makes no difference whether respondent
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“authorizes” the surgery.  Claimant obviously needed lower

back surgery and he can obtain the surgery, and any other

treatment, from any physician he chooses.  There is no such

thing as “unauthorized” treatment in this case.  Respondent

cannot unjustifiably refuse to fulfill its obligation to

provide compensation benefits to a legitimately injured

worker and at the same time complain that the worker did not

get its permission to obtain reasonably necessary treatment.

Second, and much more important, is the assertion

that the first indication in the medical records that

claimant was suffering back pain was in a report of his

visit with Dr. Russell on July 12, 2000.  This statement is,

to put it mildly, inaccurate.

Claimant was involved in a work-related accident

on April 4, 2000, when he stepped on a piece of metal and

fell on a pallet.  Shortly after the accident, claimant was

taken by ambulance to the emergency room of a local

hospital.  The nurse’s note of this visit indicates that

claimant presented with low back pain resulting from a fall

at work.  The physician’s notes from this same visit

document complaints and a history of low back pain, “slipped

and fell backward striking the lower back on a pallet...also

struck head, complained of numbness both feet.”  The
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diagnostic impression was “lumbar contusion.”  Additionally,

x-rays were taken of claimant’s lumbar spine.

Further, records from respondent’s own health and

safety department also document low back complaints.  The

day after the accident, April 5, the medical progress notes

reveal follow-up for back injury, numbness in legs, and

headaches.  These same complaints were noted in documents

dated April 7, April 14, April 18, April 26, and May 5. 

Furthermore, on May 5, 2000, Dr. Long, the company

physician, documented an increase in low back pain which had

“bothered him off and on since falling a few weeks ago here

at the plant.”

At least respondent was accurate in stating that

Dr. Oberlander, a neurologist, did not mention back pain but

only neck and head complaints.  Dr. Oberlander referred

claimant to Dr. Russell, who saw claimant on July 12.  Dr.

Russell documented complaints of back pain with a history of

falling and striking his head and lower back.  

Respondent points to Dr. Russell’s January 26,

2001 statement that the low back pain was a relatively new

complaint.  However, as noted above, claimant presented to

Dr. Russell with low back complaints on July 12, 2000 and

had had these same complaints since falling at work in April
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2000.  Further, Dr. Russell had seen claimant approximately

two weeks before January 26 (January 10) for low back pain.

Respondent also mentions Dr. Russell’s statement

in a document dated June 12, 2001 that he did not know

whether claimant’s work-related injury was the major cause

of any permanent anatomical impairment.  I note that

subsequent to preparing this document, Dr. Russell reported

on August 8, 2001 that “[t]his is the gentleman who suffered

a fall at work causing a disc herniation at the site of a

previously asymptomatic congenital spondylolisthesis.” 

Respondent did not depose or otherwise ask Dr. Russell to

clarify his opinions.  Further, there is no evidence

whatsoever that claimant was suffering from any disability

as a result of a lumbar abnormality prior to the work-

related accident.

Finally, respondent engages in rank speculation by

stating that it is “possible” that claimant hurt his back

during some incident other than the accident in April 2000.

Respondent emphasises claimant’s testimony that it was

possible that he had gotten his hands dirty working on his

brother’s farm on the day of his deposition.  In my opinion,

a fair and unbiased reading of claimant’s deposition and

hearing testimony will not support this assertion.  
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It becomes obvious after reading claimant’s entire

testimony that he is an extremely poor historian.  However,

during the hearing and at his deposition, he repeatedly

testified that he had not worked on his brother’s farm since

the date of the accident.   Leo Finley corroborated

claimant’s testimony in this regard.  Also during the

deposition, beginning at page 78, counsel for respondent

thought she observed dirt under claimant’s fingernails.  I

invite anyone to review this exchange with an impartial eye. 

Respondent’s attorney badgered this legitimately injured

worker until he finally answered that it was possible just

to get her off his back.

Claimant has more than met his burden of proving

by a preponderance of the evidence that his lower back

difficulties are causally related to his employment. 

Accordingly, the opinion of the Administrative Law Judge

must be affirmed.

_______________________________
SHELBY W. TURNER, Commissioner

Commissioner Yates dissents.                

DISSENTING OPINION

I respectfully dissent from the majority’s opinion

finding that the claimant proved by a preponderance of the
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evidence that he was entitled to additional medical

treatment, temporary total disability benefits, and a

permanent physical impairment rating in the amount of 13%. 

Based upon my de novo review of the record, I find that the

claimant has failed to meet his burden of proof.  

The claimant was employed by the respondent-

employer as a production worker and had worked for the

company for approximately 24 years.  The claimant sustained

an admittedly compensable injury on April 4, 2000.  The

claimant sustained his injuries when he stepped on some

metal and fell on a pallet.  The claimant was transported to

Conway Regional Medical Center for medical attention and was

seen by Dr. Timothy Calicott.  Dr. Calicott diagnosed the

claimant with six non-rib-bearing lumbar vertebral bodies,

Grade I spondylolisthesis at L6-S1, spina bifida oculta of

L6, and degenerative disc changes at L1-L2, along with

calcirific arthroschleretic changes of the arterial tree. 

Shortly after the incident, the claimant returned to work

under light-duty restrictions.  The claimant alternated

between light and heavy duty for an approximate eight month

period.  The claimant was seen during this time period by

Dr. Stephen Long, the respondent’s on-site doctor.  Dr. Long
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consulted with the claimant once every two to three weeks

and he gave the claimant pain pills.

Dr. Long referred the claimant to Dr. Oberlander,

who examined the claimant May 9, 2000.  Dr. Oberlander noted

that the claimant’s chief complaints were pain in his left

shoulder, neck, and arm.  The claimant again sought

treatment from Dr. Oberlander on May 22, 2000, where he

complained of neck pain and numbness in his left arm.

Dr. Oberlander referred the claimant to Dr.

Anthony Russell.  On July 12, 2000, Dr. Russell noted that

he saw nothing at that time that would lend itself to any

surgical intervention on the claimant.  Dr. Russell

recommended that the claimant be put on light duty status.

On July 13, 2000, the claimant went to see Dr.

Long, and asked that he be returned to his previous job as a

forklift operator.  Dr. Long’s notes indicate that the

claimant was making this request because of Dr. Russell’s

light-duty recommendation and the fact that the  claimant

was able to drive big trucks and hay baling equipment on the

farm without difficulty.

The claimant testified that he suffered another

incident on July 15, 2000, when he picked up a heavy pallet 

and hurt his back.  The claimant testified that he reported
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this incident to John Maddox, with Safety and Health, at the

respondent-employer, but was not sent to a doctor.  The

Health and Safety notes indicate that the claimant refused

any medication or treatment.  The claimant continued to work

for the respondent-employer until shortly before his surgery

on March 6, 2001.

The claimant sought treatment from Dr. Russell on

January 10, 2001.  In a report, Dr. Russell stated that the

claimant “continues to have some occasional pain in his low

back but overall feels that he is improved over where he was

preoperatively.”  The claimant returned to Dr. Russell’s

office on January 26, 2001, complaining of back pain, which

Dr. Russell described as a “relatively new complaint”.  On

February 19, 2001, Dr. Russell reported that he diagnosed

the claimant with Grade II spondylolisthesis at L5-S1 and

that he planned to perform a surgical decompression.  This

surgery was performed on March 6, 2001.  Dr. Russell

ultimately assessed the claimant with a 17% permanent

impairment rating to the body as a whole, which was later

revised to a 13% impairment rating to the body as a whole. 

When Dr. Russell was asked whether the work-related injury

was the cause of any impairment, Dr. Russell answered that

he did not know.
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The claimant offered the testimony of his brother,

Leo Finley, who owns a farm that the claimant occasionally

helped out on.  Mr. Leo Finley described it as a hobby farm. 

The claimant would operate a tractor, mowing machine, and

baler, and he would occasionally help his brother with the

cows.  The claimant testified that after April 4, 2000, he

no longer worked on the farm.  Mr. Leo Finley affirmed the

claimant’s testimony in this regard.  However, I would note

that in July of 2000, the notes of Dr. Long indicate that

the claimant was operating a baling machine and was able to

drive big trucks on the farm.

The medical evidence indicates that the claimant

was involved in a motor vehicle accident in 1997.  The

claimant’s head struck the back glass and the claimant

developed a blood clot in his neck that eventually led to a

stroke.  The claimant had a long period of rehabilitation. 

The stroke also caused the claimant to experience headaches

and problems with his eyes.

The claimant contended that the March 6, 2001,

surgery performed by Dr. Russell was reasonable and

necessary medical treatment for his compensable injury of

April 4, 2000.  The claimant also was requesting temporary

total disability benefits for the period from March 6, 2001,
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through August 8, 2001, and a 13% permanent impairment

rating.

The respondents contended that the claimant could

not establish that he needed additional medical treatment. 

The respondents contend that the March 6, 2001, back surgery

was unauthorized and unrelated to the April 4, 2000,

incident.  The respondents also contended that the claimant

was not entitled to any permanent partial disability

benefits, wage loss, or vocational rehabilitation because

the claimant could not establish that he sustained any

degree of permanent impairment as a result of his April 4,

2000, incident.  The respondents further contended that the

claimant could not prove that his April 4, 2000, injury was

the major cause of any disability and/or impairment. 

Further, the respondents contended that the claimant was not

entitled to any temporary total disability benefits because

he could not establish that his April 4, 2000, accident was

the cause of any temporary total disability which he may

have experienced.  Based upon my de novo review of the

record, I agree with the respondents.

The claimant has the burden of proving by a

preponderance of the credible evidence that medical

treatment is reasonable and necessary.  Norma Beatty v. Ben
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Pearson, Inc., Full Commission Opinion, Feb. 17, 1989

(D612291); B.R. Hollingshead v. Colson Caster, Full

Commission Opinion, Aug. 27, 1993 (D703346).  Employers are

only liable for medical treatment and services which are

deemed reasonably necessary for the treatment of employees’

injuries.  DeBoard v. Colson Co., 20 Ark. App. 166, 725

S.W.2d 857 (1987).  In workers’ compensation cases, the

burden rests upon the claimant to establish his claim for

compensation by a preponderance of the evidence.  Kuhn v.

Majestic Hotel, 50 Ark. App. 23, 899 S.W.2d 845 (1995);

Bartlett v. Mead Container Board, 47 Ark. App. 181, 888

S.W.2d 314 (1994).  When assessing whether medical treatment

is reasonably necessary for the treatment of a compensable

injury, we must analyze both the proposed procedure and the

condition it is sought to remedy.  Deborah Jones v. Seba,

Inc., Full Commission Opinion, Dec. 13, 1989 (D512553). 

When an employee is determined to have a compensable injury,

the employee is entitled to medical and temporary total

disability benefits.  Ark. Code Ann. § 11-9-

102(5)(F)(i)(Repl. 2002).  Benefits are not payable for a

condition which results from a non-work-related independent

intervening cause following a compensable injury which

causes or prolongs disability or need for treatment Ark.
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Code Ann. § 11-9-102(5)(F)(iii)(Repl. 2002).  Whether there

is a causal connection between an injury and a disability

and whether there is an independent intervening cause are

questions of fact for the Commission to determine.  Oak

Grove Lumber Co. V. Highfill, 62 Ark. App. 42 968 S.W.2d 637

(1998). 

The medical evidence establishes that the claimant

sustained a compensable injury as a result of an accident

which occurred on April 4, 2000.  However, the medical

evidence indicates that the claimant was not consistently

complaining of pain in his back following the April 4, 2000,

accident as the claimant contends.  The claimant was being

treated for injuries to his neck and arms.  Dr. Oberlander’s

notes dated May 9, 2000, indicate that the claimant reported

that he fell and hit the back of his head.  There is

absolutely no mention in Dr. Oberlander’s notes that the

claimant reported landing on his back or suffering from any

back problems.  Dr. Russell stated that after he was

informed of the claimant’s history and his complaints of

back pain, he examined the claimant and did not see anything

about the claimant’s condition that would require surgery. 

In fact, it was one day later, on July 13, 2000, that the

claimant reported to Dr. Long that he wanted to return to
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driving a forklift because he was able to drive big trucks

and hay baling equipment on the farm without difficulty. 

This is diametrically opposed to the testimony of the

claimant and his brother who stated that the claimant did

not do any work on the farm after his incident on April 4,

2000.  Further, in a clinic note dated September 7, 2000,

Dr. Russell encouraged the claimant to resume his normal

activities.

It appears that the claimant’s back problems

changed  sometime between July 12, 2000, and January 26,

2001.  This is evidenced in the clinic note from Dr. Russell

dated January 26, 2001, wherein he refers to the claimant’s

back pain as “a relatively new complaint.”  Dr. Russell also

noted that the claimant’s symptoms had been chronic and

nagging, but had not been severe enough for him to consider

surgical intervention.  These increased complaints of pain

also occurred subsequent to the claimant’s alleged accident

on July 15, 2000, for which he never filed a workers’

compensation claim and never mentioned to any of his

physicians.  

In my opinion, the evidence is simply not

sufficient to establish that there was a causal connection

between the claimant’s April 4, 2000, accident to the
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subsequent surgery on March 6, 2001, to opine that the

surgery was a result of that accident.  Further, the

claimant’s credibility is suspect, at best.  It is the

exclusive function of the Commission to determine the

credibility of the witnesses and the weight to be given

their testimony.  Johnson v. Riceland Foods, 47 Ark. App.

71, 884 S.W.2d 626 (1994).  When there are contradictions in

the evidence, it is within the Commission’s province to

reconcile conflicting evidence and to determine the true

facts.  Arkansas Dept. of Health v. Williams, 43 Ark. App.

169, 863 S.W.2d 583 (1993).  Furthermore, the Commission is

not required to believe the testimony of the claimant or

other witnesses, but may accept and translate into findings

of fact only those portions of the testimony it deems worthy

of belief.  Morelock v. Kearney Co., 48 Ark. App. 227, 894

S.W.2d 603 (1995); Jordan v. Tyson Foods, Inc., 51 Ark. App.

100, 911 S.W.2d 593 (1995).  Neither the Workers’

Compensation Act nor Arkansas case law contains a

requirement that the Commission personally hear the

testimony of any witness.  By allowing the Commission to

review evidence or, if deemed advisable, hear the parties,

their representatives and witnesses, Ark. Code Ann.

§11-9-704(b)(6)(A)(Repl. 2002), adequately protects a
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claimant’s due-process rights.  Id.  When the Commission

reviews a cold record, demeanor is merely one factor to be

considered in determining credibility.  Numerous other

factors must be considered, including the plausibility of

the witness’s testimony, the consistency of the witness’s

testimony with the other evidence and testimony, the

interest of the witness in the outcome of the case, and the

witness’s bias, prejudice, or motives.  Id.  “The

flexibility permitted the Commission adequately protects the

claimant’s right of due process of law.”  Id.  It is the

responsibility of the Commission to draw inferences when the

testimony is open to more than a single interpretation,

whether controverted or uncontroverted, and when it does so,

its findings have the force and effect of a jury verdict. 

Service Chevrolet v. Atwood, 61 Ark. App. 190, 966 S.W.2d

909 (1998).  The Commission is not required to believe the

testimony of the claimant or any other witness.  The

testimony of an interested party is always considered to be

controverted.  Continental Express v. Harris, 61 Ark. App.

198, 965 S.W.2d 811 (1998).  

It is entirely possible that the claimant’s back

condition was caused by events other than accident on April

4, 2000.  Although the claimant denied having worked on his
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brother’s farm since his accident, the claimant admitted in

his deposition testimony that it was possible that on the

day of his deposition he got his hands dirty by working on

the farm.  The claimant also admitted in his deposition

testimony that he “piddled around”, in his yard, pulling

grass out from under his lawnmower, and tinkering with

things.  The evidence simply does not support a finding that

there is a causal connection between the claimant’s back

surgery and his work-related accident.  In order to make

such a finding, it would require me to resort to conjecture

and speculation.  Conjecture and speculation, even if

plausible, cannot take the place of proof.  Ark. Dept. of

Correction v. Glover, 35 Ark. App. 32, 812 S.W.2d 692

(1991).  Dena Construction Co. v. Herndon, 264 Ark. 791, 575

S.W.2d 155 (1970).  Arkansas Methodist Hospital v. Adams, 43

Ark. App. 1, 858 S.W.2d 125 (1993).  Accordingly, I would

reverse the decision of the Administrative Law Judge.

Because I find that the claimant’s surgery is not

related to the claimant’s compensable injury, the claimant

should not be awarded any temporary total disability

benefits for the period of March 6, 2001, to August 8, 2001. 

Further, the impairment rating assessed by Dr. Russell is

the result of the claimant’s surgery.  Because I find that
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the claimant’s surgery is not related to his work-related

injury, he is not entitled to any permanent impairment.  

Therefore, for all the reasons set forth herein, I

must respectfully dissent from the majority opinion.

                             _______________________________
    JOE E. YATES, Commissioner


